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advertisement. 


The  substance  of  the  following  pages  has  already  appeared 
in  the  National  Intelligencer,  under  the  signature  of  “  lllIS 
Coxsui/rus.”  The  writer  has  merely  added  a  few  authori¬ 
ties,  illustrating  the  unsettled  state  of  the  law,  relative  to  the 
effect  of  a  discharge  under  the  insolvent  and  bankrupt  aws  o 
the  states,  and  thus  showing  the  necessity  of  establishing  a 
uniform  bankrupt  law  throughout  the  Union. 


CONSIDERATIONS, 


&c. 
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THE  enlightened  authors  of  the  Commentary  upon  our  Consti¬ 
tution,  which  was  published  under  the  title  of  Publius ,  or  the  Fede¬ 
ralist,  have  expressed  their  opinion  of  the  clause  empowering  Con¬ 
gress  to  establish  uniform  laws  of  bankruptcy  throughout  the  United 
.States,  in  the  following  words  : 

“The  power  of  establishing  uniform  laws  of  bankruptcy,  is  so 
intimately  connected  with  the  regulation  of  commerce,  and  will  pre- 
vent  so  many  frauds  where  the  parties  or  their  property  may  lie  or 
be  removed  into  different  states,  that  the  expediency  of  it  seems  not 
likely  to  be  drawn  into  question.”  No.  XIII. 

The  above  extract  conveys,  with  that  precision  and  elegance 
which  distinguishes  all  the  productions  of  Mr.  Madison’s  pen,  his 
ideas  of  the  expediency  of  investing  the  national  legislature  with  the 
power  of  establishing  a  uniform  rule  on  this  subject,  so  important  to 
the  prosperity  of  every  commercial  nation.  The  wisdom  and  saga¬ 
city  of  the  framers  and  expounders  of  the  constitution  have  here  anti¬ 
cipated  what  has  actually  happened  in  respect  to  the  operation  of  the 
bankrupt  and  insolvent  laws  enacted  by  the  state  legislatures.  They 
furnish  no  uniform  rule  on  the  subject  to  which  they  relate,  because 
their  operation  does  not  extend  beyond  the  sphere  of  local  legislation; 
because  they  are  various  in  various  states;  because  they  are  perpe- 
P  tually  fluctuating  in  all,  and  the  validity  and  effect  of  a  discharge 
under  them  is  susceptible  of  endless  doubts  and  litigation. 

Indeed  it  would  have  been  a  reproach  to  the  wisdom  and  saga¬ 
city  of  these  great  men,  had  they  omitted  to  fill  up  the  outline  of 
federative  government,  which  they  have  traced  with  so  masterly  a 
hand,  by  this  particular  feature.  The  omission  of  it  would  have  been 
f  an  unpardonable  defect  in  their  plan.  Nor  is  it  conceivable  that  they 
should  have  anticipated  that  Congress  would  have  failed  to  exercise 
a  power  “  so  intimately  connected  with  the  regulation  of  commerce.” 
Yet  it  happened  that  this  power  was  suffered  to  remain  dormant  until 
the  year  1800.  It  was  then  called  into  action  at  a  period  of  great 
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political  excitement,  and  unfortunately  connected  with  measures 
which  were  considered  as  aiming  a  fatal  blow  at  the  civil  liberties 
and  republican  institutions  of  the  country.  Identified  with  the  odium 
of  these  measures,  it  did  not  long  survive  that  revolution  in  parties 
which  elevated  to  power  the  men  who  had  struggled  in  opposition  to 
to  a  course  of  policy  which  seemed  to  have  in  view  the  undue  exten¬ 
sion  of  the  federal  authority.  It  was  therefore  confounded  in  the  in¬ 
discriminate  prostration  of  those  establishments  which  had  been  crea¬ 
ted  to  subserve  this  policy.  The  imperfections  of  the  law  itself  also 
contributed  to  its  destruction.  These  imperfections  were  aggravated 
in  the  eye  of  prejudice  by  its  partial  operation  in  practice  during  the 
short  period  it  was  suffered  to  exist.  The  evil  it  could  do  was  passed 
away;  and  the  moment  it  began  (according  to  its  natural  tendency) 
to  work  good,  it  was  repealed. 

Yet  it  must  in  candour  be  admitted,  that  the  imperfections  in  the 
bankrupt  law  of  1800,  were  such  as  might  well  induce  doubts  in  many 
minds,  impressed  with  a  sense  of  justice,  as  to  the  tendency  of  the 
system  itself.  It  was  too  servilely  copied  from  the  English  code,  and 
not  framed  with  sufficient  regard  to  the  different  state  of  society  in 
this  country,  where  commercial  enterprize  shoots  forth  with  a  luxu- 
riancy  unknown  in  the  old  world;  and  not  adapted  to  the  genius  of 
our  republican  government,  which  will  not  brook  that  citizens,  stand¬ 
ing  in  the  relation  of  creditor  and  debtor,  should  be  the  master  and 
slave  of  each  other— -nor  is  it  to  be  presumed  that  the  framers  of  our 
constitution  had  in  view  the  laws  of  England  merely,  when  they  em¬ 
powered  Congress  to  establish  uniform  lrrws  of  bankruptcy  through¬ 
out  the  union.  They  did  not  use  the  expression  in  a  mere  technical 
sense  tadenote  those  statutes,  and  the  adjudications  grounded  upon 
them,  with  which  the  jurists  of  this  country  were  most  familiar. 
Their  minds  took  a  wider  range;  and  having  explored  the  municipal 
codes  of  the  nations  on  the  European  continent,  and  drank  deep  at 
the  classical  fountain  of  the  civil  law,  were  thoroughly  imbued  with 
the  most  liberal  ideas  on  a  subject  intimately  connected  with  tliQ 
science  of  universal  jurisprudence.  It  may  therefore  be  presumed,, 
that  they  had  concluded  congress  would  take  an  equally  wide  range 
m  selecting  the  materials  for  constructing  a  code,  which  should  be 
at  once  adapted  to  the  state  of  our  society  and  to  our  political  insti¬ 
tutions,  and  which  should  concentrate  the  accumulated  wisdom  of 
ages  and  of  nations. 

Be  this  as  it  may,  the  attention  of  Congress  is  once  more  invoked 
to  a  subject,,  the  intrinsic  importance  of  which  is  enhanced  by  the 
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extraordinary  events  of  the  age  in  which  Providence  has  cast  our  lot. 
The  commercial  prosperity*  in  which  the  calamities  of  Europe  so 
long  enabled  us  to  revel,  has  been  succeeded  by  commercial  calami¬ 
ties  which  no  individual  foresight  could  guard  against,  or  anticipate* 
The  infringement  of  our  commercial  rights  by  the  belligerent  powers, 
has  induced  countervailing  measures  on  our  part,  which,  however 
necessary  and  unavoidable,  have  aggravated  the  embarrassments  of 
commercial  pursuits,  and  have  been  followed  by  a  war,  which  has 
suspended  them  altogether.  The  country  looks  forward  through  the 
blaze  of  glory  encircling  it,  to  the  fair  prospect  of  peace  which  alrea¬ 
dy  begins  to  dawn  above  the  horizon.  The  waste  of  war  will  soon  be 
repaired  by  the  industry  and  economy  of  peace.  A  young  and  vigo¬ 
rous  nation,  refreshed  by  the  exercise  of  arms,  will  start  anew  in  the 
career  of  arts.  Hope  will  beat  in  every  breast  and  beam  in  every 
eye.  But  to  the  debtor,  who  has  committed  a  crime  inexpiable  in  the 
eyes  of  his  creditor,  no  hope  will  come  !  He  is  condemned  to  pine  in 
listless  inaction,  or  doomed  to  a  punishment  which  the  laws  will  not 
inflict  upon  the  worst  of  criminals,  whilst  his  exertions  should  be  em¬ 
ployed  in  rearing  and  educating  his  family,  in  adding  to  the  stock  of 
national  wealth,  and  enriching  the  national  treasury. 

That  the  bankrupt  or  insolvent  laws  of  the  states  afford  no  ade¬ 
quate  relief  for  the  evils  under  which  these  unfortunate  men  now 
labour,  and  no  adequate  remedy  to  enforce  the  rights  of  creditors, 
will  be  rendered  evident  by  the  following  considerations  : 

1st — In  some  of  the  states  there  are  no  such  laws,  and  the  condi¬ 
tion  of  the  unfortunate  debtor  subjects  him  tcthe  arbitrary  capiice  of 
his  creditor.  This  is  especially  the  case  in  Massachusetts,  where 
hundreds  of  families  and  thousands  of  individuals,  are  doomed  with  a 
Roman  severity,  to  be  the  victims  of  an  aristocracy  of  creditors;  and 
so  far  has  this  barbarous  policy  been  carried,  that  even  the  grav^ 
could  not  wrest  from  its  grasp  the  dead  bodies  of  these  victims, 
which  have,  in  some  instances,  been  seized  on  their  way  to  the  place 
of  interment,  in  order  to  wring  from  the  compassion  of  relations  some¬ 
thing  to  satisfy  ihe  insatiable  cravings  of  avarice. 

2d— The  effect  and  operation  of  a  discharge  under  these  state 
laws  has  been  considered  as  doubtful  in  other  states,  and  in  foreign 
countries.  Sometimes  it  has  been  held  that  they  could  only  extend 
and  operate  to  absolve  from  the  obligation  of  contracts  made  in  the 
place  where  the  discharge  was  obtained;  at  other  times,  it  has  been 
adjudged  that  the  lex  loci,  though  it  might  bind  the  citizens  of  the 
state  where  it  prevailed,  could  be  of  no  validity  as  against  a  citizen 
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of  another  state  pursuing  the  persons  or  property  of  his  debtors  before 
the  courts  of  his  own  state.  Thus  it  was  determined  in  the  circuit 
Court  of  Massachusetts,  in  a  suit  by  a  citizen  of  that  state,  upon  a 
contract  made  therein  by  another  citizen  who  had  afterwards  remov¬ 
ed  into  Pennsylvania  and  there  obtained  the  benefit  of  her  bankrupt 
law,  that  the  discharge  thus  obtained  was  no  bar  to  the  suit;  whilst 
the  direct  contrary  doctrine  was  held  in  the  circuit  court  of  Rhode 
Island,  in  a  like  case — 3  Dallas’  Rep.  369,  Emory  vs.  Greenongh. 
In  foreign  countries,  the  discharge  has  been  generally  considered  as 
local  merely,  and  as  having  no  effect  beyond  the  domestic  forum. 
Foreign  tribunals  regard  the  state  laws  as  provincial  regulations, 
which  are  not  to  operate  extraterritorially;  whilst  they  consider  the 
laws  enacted  by  the  national  legislature  as  entitled  to  all  the  effect 
and  operation  which  is  attributed  to  them  by  the  law  of  nations  and 
the  principles  of  universal  jurisprudence.  Whatever  comity,  there¬ 
fore,  the  respective  states  may  think  proper  to  extend  to  each  other 
in  consideration  of  the  intimate  relation  that  subsists  between  them, 
it  is  evident  that  foreign  nations  can  only  regard  them  as  sections  of 
one  and  the  same  country,  whose  general  laws  may  be  entitled  to 
respect  abroad,  but  whose  local  regulations  can  only  be  recognized  at 
home. 

3d— Nor  are  these  laws  less  inadequate  to  afford  a  security  for 
the  rights  of  creditors,  since  as  the  commentator  on  our  constitution 
very  justly  observes,  a  uniform  rule  throughout  the  union  is  necessary 
to  “  prevent  frauds  where  the  parties  or  their  property  may  lie,  or 
be  removed  into  different  states.”  For  example,  a  debtor  will  remove 
his  person  and  property  from  New-York  into  Vermont,  or  from  Mas¬ 
sachusetts  into  Rhode-Island,  and,  taking  advantage  of  the  too  lax 
insolvent  laws  of  those  states,  may  set  at  defiance  his  creditor,  who 
pursues  his  claim  in  the  forum  of  a  sister  state,  which  thus  affords  an 
asylum  l^o  these  fugitives  from  civil  justice.  Thus  in  Connecticut  it 
has  been  held  that  an  act  of  insolvency  by  the  legislature  of  that  state 
may,  in  her  courts,  be  pleaded  in  bar  to  an  action  on  a  contract  enter¬ 
ed  into  m  another  state  with  citizens  of  that  other  state.  1  Day’s 
Rep.  in  error,  135.  Barber  vs.  Minturnm  error.  These  laws  are  also 
mutable  and  fluctuating:  sometimes  enacted  at  one  session  of  the 
legislature  and  repealed  at  the  next;  sometimes  limited  in  their  appli¬ 
cation  to  a  single  city  or  county;  at  others,  to  a  number  of  individuals 
pamed;  and  at  others,  again,  to  all  persons  who  shall,  within  a  limit¬ 
ed  time,  comply  with  certain  requires,  like  the  Lords'  act  in  Eng¬ 
land. 


As  if  to  aggravate  and  complete  the  mutability  in  the  law  be¬ 
tween  debtor  and  creditor,  and  to  set  it  completely  afloat,  it  has,  at 
last  been  decided,  that  the  power  of  making  bankrupt  laws  is  exclu¬ 
sive  in  Congress,  and  that,  consequently,  every  discharge  under  the 
state  laws  is  invalid.  This  is  the  crowning  act,  which  consummates 
the  uncertainty  under  which  both  debtor  and  creditor  have  so  long 
laboured  as  to  their  respective  rights. 

The  case  in  which  the  adjudication  referred  to  took  place,  was 
that  of  Golden  vs.  Prince ,  determined  by  Judge  Washington,  in 
the  circuit  court  of  the  United  States,  for  the  Pennsylvania  district, 
at  the  last  April  term.  It  was  an  action  brought  upon  a  bill  of  ex¬ 
change,  drawn  by  the  defendant,  to  which  he  pleaded  in  bar  his  dis¬ 
charge  under  a  law  of  Pennsylvania,  passed  on  the  13th  of  March, 
1812,  for  the  relief  of  insolvent  debtors.  This  law  declaies,  that  a 
debtor,  who  has  conformed  to  the  several  regulations  of  the  act,  for 
the  purpose  of  vesting  all  his  property  in  the  assignee,  for  the  benefit 
of  his  creditors,  and  who  has  received  his  certificate  of  discharge 
from  the  commissioners  shall  be  set  at  large  by  the  sheriff,  if  he  be 
imprisoned, — and  that  such  certificate  shall  Le  construed  to  discharge 
such  insolvent  from  all  debts  and  demands  due  from  him,  or  for 
which  he  was  liable,  at  the  date  of  such  certificate,  or  contracted  or 
originating  before  that  time,  though  payable  afterwards.  To  this 
plea  it  was  objected  (among  other  things  not  material  to  the  present 
object)  that  the  act  under  which  the  discharge  was  claimed  is  uncon¬ 
stitutional  and  void;  First,  As  being  a  bankrupt  law,  and,  Secondly, 
As  being  a  law  impairing  the  obligation  of  contracts.  Both  objections 
were  confirmed  by  the  court,  who  considered  the  power  given  to 
Congress  to  pass  uniform  laws  of  bankruptcy,  as  exclusive  of  such 
power  in  the  state  governments,  and  that  the  latter  could  not  exer¬ 
cise  it  even  when  the  former  had  not  thought  proper  so  to  do;  and 
that  the  law  in  question  impaired  the  obligation  of  contracts,  and  was 
consequently  void  under  the  United  States  constitution. 

The  matter  in  controversey,  in  the  above  case,  was  not  of  suffi¬ 
cient  value  to  authorise  an  appeal  to  the  supreme  court.  This  cir¬ 
cumstance  furnishes  an  additional  illustration  of  the  wide  spreading 
consequences  of  this  adjudication,  and  fortifies  the  other  arguments, 
showing  the  imperious  necessity  of  legislative  interference  on  the 
part  of  Congress.  For  it  is  evident  that  so  long  as  this  determination 
remains  uncontradicted  by  judicial  authority,  it  must  and  will  be 
taken  for  law;  and  will  open  a,  torrent  of  litigation,  sweeping  away 
in  its  course,  rights  whioh  have  heretofore  been  deemed  sacred  aud 


8 


inviolable,  and  disturbing  the  whole  order  of  society  in  this  respect, 
■which  was  suppose  d  to  be  settled  upon  an  immovable  foundation* 
Hence  the  evils  flowing  from  the  want  of  a  uniform  system  of  bank¬ 
ruptcy  are  aggravated;  and  hence  the  necessity  of  a  prompt  interfer¬ 
ence  on  the  part  of  Congress,  to  render  this  system  not  only  uniform, 
but  permanent;  so  that,  hereafter,  both  debtor  and  creditor  may 
know  the  law  under  which  they  contract,  and  may  not  be  liable  to 
have  their  respective  rights  disturbed  by  new  discoveries  in  the  sci¬ 
ence  of  jurisprudence,  which  the  ingenuity  of  learned  men  may  make, 
but  which  the  common  sense  of  plain  men  can  never  anticipate,  nor 
guard  against.  To  extricate  from  this  peril  the  persons  and  proper¬ 
ty  of  a  multitude  of  innocent  individuals,  who  have  already  assigned 
their  effects,  confiding  in  the  validity  of  the  discharge  consequently 
granted,  and  the  fruits  of  whose  subsequent  industry  honestly  acquir-* 
cd  are  to  be  wrested  from  them  by  this  alarming  adjudication— is  a 
task  worthy  of  that  wisdom  and  justice,  upon  which  the  nation  relies 
for  tranquillity  in  peace,  and  safety  in  war. 

Other  considerations  press  this  subject  not  less  powerfully  upon 
the  attention  of  the  national  legislature.  Reciprocity  is  a  principle 
often  invoked  into  the  determination  of  legal  questions.  In  matters 
of  international  law,  it  is  frequently  conclusive  in  settling  the  rule  by 
which  they  are  to  be  governed.  Hence  by  the  law  of  prize,  in  con¬ 
troversies  between  nations  in  amity,  amicable  retaliation  is  resorted 
to  as  furnishing  the  measure  of  justice  which  is  to  be  dealt  out  to  a 
friend.  So  also  in  controverted  cases  under  the  municipal  laws  of 
different  countries,  it  would  be  desirable  to  apply  some  similar  rule 
to  their  determination.  Take  the  case  of  the  law  between  debtor 
and  creditor,  for  example;  and  suppose  the  parties  to  be,  on  one  side, 
citizens  of  the  United  States,  on  the  other,  subjects  of  Great  Britain. 
Whenever  the  relations  of  peace  are  reestablished  between  the  two 
countries,  commerce  will  also  renew  and  multiply  its  relations. 
X>cbts  will  be  mutually  contracted.  But  there  will  be  no  reciprocity 
in  the  laws  under  which  these  debts  are  contracted.  The  British 
subject  may  be  discharged  from  his  debts  due  to  the  American  citi¬ 
zen.  under  the  bankrupt  laws  of  Great  Britain,  whilst  r.o  bankrupt 
law  exists  in  fV  ’  .  country  under  which  the  American  citizen  can  be 
discharged  The  American  debtor  may  be  compelled  to  pay  his 
British  creditor,  whilst  he  cannot  extract  from  his  British  debtor  the 
means  of  payment.  For  if  our  own  courts  deny  the  validity  of  a  dis¬ 
charge  under  the  state  laws,  how  can  we  expect  foreigh  tribunals  to 
regard  it?  Nor  can  the  courts  apply  to  such  a  case  any  rule  of  ami- 
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cable  retaliation  of  their  own  framing1.  In  determining  it,  they  can¬ 
not  lock  to  any  of  the  extrinsic  considerations  above  alluded  to,  but 
must  confine  themselves  strictly  to  the  particular  law  affecting  the 
contract  they  are  called  upon  to  enforce.  If  the  lex  loci  do  not  in¬ 
validate  it,  they  must  carry  it  into  effect,  however  deficient  14  reci¬ 
procity  its  operation  may  be  between  the  two  countries. 

This  defect  of  reciprocity  also  applies  to  the  law  between  debtor 
and  creditor  as  affecting  the  citizens  of  different  states  of  the  union. 
Hence  an  additional  reason  for  the  establishment  of  uniform  laws  of 
bankruptcy  throughout  the  union:  the  expediency  of  which  appeared 
so  evident  to  the  framers  and  expounders  of  the  constitution,  that 
they  considered  it  ‘  not  likely  to  be  d  awn  into  question’  The  insol¬ 
vent  laws  of  some  states  are  peculiarly  lax,  whilst  others  are  unne¬ 
cessarily  severe  in  their  enactments.  In  either  case,  they  violate 
that  reciprocity  which  should  prevail  in  the  means  of  enforcing  con¬ 
tracts  made  between  the  citizen?  of  -one  common  country.  If  seme 
states  are  t-o  be  asylums,  where  fugitives  from  civil  justice  may  find 
a  secure  refuge,  whilst  others  are  prisons,  the  keys  of  which  are  kept 
by  creditors,  what  reciprocity  is  there  in  the  remedies  by  which  con¬ 
tracts  are  to  be  enforced  between  the  citizens  of  each?  The  evils 
arising  from  this  conflict  ef  laws,  are  thus  equally  felt  by  both  credi¬ 
tor  and  debtor.  They  can  only  be  removed  by  the  establishment  of 
uniform  laws  to  *  prevent  frauds  where  the  parties,  or  their  property 
may  lie,  or  be  removed  into  different  states.*  These  frauds  can 
never  be  prevented  so  long  as  it  remains  doubtful  how  far  a  discharge 
under  the  insolvent  or  bankrupt  law  of  a  particular  state  is 
valid.  The  extinction  of  this  doubt  will  also  dry  up  a  fruitful  source 
of  litigation,  which  is  threatened  to  be  incalculably  extended  by  the 
recent  decision  in  the  circuit  court  of  Pennsylvania.  Miserable  is 
that  servitude  where  the  law  is  uncertain  or  unknown.  Yet  such  is 
the  servitude  under  which  the  people  of  this  great  commercial  coun¬ 
try  labor  for  want  of  the  exercise  by  Congress  of  a  power  expressly 
granted  to  them  in  the  constitution;  which  is  exercised  in  every 
other  commercial  country;  and  which  the  voice  of  the  nation  loudly 
demands  should  be  exercised  on  this  occasion. 

What  solid  objection  then  can  there  exist  to  a  revival  of  the 
bankrupt  law  of  1800,  with  such  alterations  and  amendments  as 
time,  experience,  and  a  more  enlarged  view  of  the  subject  may  sug¬ 
gest?  In  framing  the  new  law,  let  the  Codes  of  other  'cations,,  besides 
the  English,  be  resorted  to,  and  whatever  is  most  excellent  in  all, 
transplanted,  in  order  to  form  a  regulation  on  this  subject  as  perfect 
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as  the  nature  of  human  institutions  will  admit,  and  adapted  to  the 
state  of  society  in  this  young  and  free  country.  Such  a  regulation 
would  extort  the  respect  of  other  nations,  and  would  be  worthy  of  a 
people,  who,  whatever  they  may  owe  to  Europe,  have  well  employed 
the  stock  of  knowledge  with  which  they  have  been  endowed  by  her, 
whether  for  use  or  ornament,  and  have  justified  their  origin  from  the 
most  civilized  and  illustrious  portion  of  the  human  race  by  the  attain¬ 
ments  which  they  have  already  made  in  arts,  in  science,  and  in  govern¬ 
ment.  Whether,  therefore,  the  materials  for  such  a  uniform  system  of 
bankrupt  laws  be  drawn  from  the  classic  source  of  the  civil  law,  or 
from  our  own  statutes  and  those  of  the  country  with  whose  laws  we 
are  most  familiar,  there  can  be  no  doubt  a  code  may  be  constructed, 
combining  the  excellencies  and  avoiding  the  defects  of  each,  and 
perfected  by  the  united  legislative  wisdom  of  the  whole  nation. 

Taking  the  law  of  1800  as  the  basis,  the  alterations  and  amend¬ 
ments  which  time  has  shewn  to  be  necessary,  or  which  may  be  gath¬ 
ered  from  a  review  of  the  laws  of  other  nations,  may  be  incorporated 
into  the  system  which  is  now  proposed  to  be  established.  For  exam¬ 
ple.  The  former  act  contained  no  provision  similar  to  that  in  the 
English  law  and  practice,  which  gives  to  the  Chancellor  a  superin¬ 
tending  and  controlling  power  over  the  proceedings  under  the  com¬ 
mission.  The  omission  of  the  like  superintending  and  controlling 
power  in  the  judge  of  the  United  States’ courts,  by  whom  the  commis¬ 
sion  was  issued,  was  found  by  experience  to  be  a  material  defect  in 
the  bankrupt  act  of  1800.  Disputes  between  the  commissioners,  as¬ 
signees  and  creditors  frequently  arose,  and  no  arbiter  was  provided 
to  adjust  these  disputes.  To  remedy  this  defect  it  is  essential  that 
provision  should  be  made  for  the  exercise  of  a  superintending  and 
controlling  power  over  the  proceedings  by  the  judge  who  issues 
the  commission,  authorizing  him  to  decide  therein  upon  the  complaint 
of  the  parties  according  to  law  and  equity.  Several  other  defects  in 
the  old  system  might  be  indicated,  but  this  will  serve  as  an  exam¬ 
ple  of  the  improvements  of  which  it  is  susceptible. 

This  code  would  confer  a  benefit  on  the  trading  community, 
unmixed  with  any  ingredient  of  evil;  and  would  fill  up  the  great  out¬ 
line  of  national  jurisdiction  traced  by  the  authors  of  the  United  States* 
constitution,  and  embracing  every  subject  connected  with  the  regu¬ 
lation  of  commerce  and  other  matters  of  general  concern.  Such  is  pecu¬ 
liarly  the  case  with  laws  of  bankruptcy,  which  are  not  only  intimately 
related  to  commerce,  but  must  operate  beyond  the  local  jurisdiction 
ih  which  they  are  enacted  in  every  instance  where  the  contract  is 


V 


l 


11 


made,  or  is  to  be  enforced,  without  that  jurisdiction.  Both  debtor  and 
creditor  are  equally  interested  in  the  uniform  operation  of  these  laws* 
since  the  one  may  be  injured  and  the  other  defrauded  by  their  local 
limitation;  the  one  may  be  deprived  of  that  protection  which  he  has 
a  right  to  expect  from  a  discharge,  granted  by  an  authority  supposed 
to  be  competent,  and  in  consideration  of  a  full  disclosure  and  entire 
assignment  of  his  effects;  the  other  may  lose  the  remedy  to  which  he 
is  justly  entitled  in  consequence  of  his  debtor  residing  within,  or  re¬ 
moving  his  person  and  propet  ty  to  a  jurisdiction  where  the  benefit  of 
the  insolvent  laws  may  be  furtively  or  unjustly  obtained.  That  equal 
justice  which  is  due  by  the  legislature  to  debtor  and  creditor,  who 
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are  the  common  objects  of  its  paternal  care,  therefore  requires  that 
the  laws  by  which  their  respective  rights  are  to  be  regulated,  should 
be  uniform  throughout  the  union.  This  is  the  letter  of  the  constitu¬ 
tion,  and  its  spirit,  as  expounded  by  the  great  men  who  framed  it. 
But,  in  order  that  it  should  not  be  a  dead  letter,  it  is  necessary  that 
the  power  vested  in  Congress  should  no  longer  lie  dormant,  but  that 
it  should  be  called  into  activity  and.  applied  to  the  salutary  purposes 
for  which  it  was  created. 

Those  who  co-operated  in  the  establishment  of  the  former  bank¬ 
rupt  law,  cannot  consistently  refuse  to  concur  in  its.  revival  upon  an 
improved  plan,  and  those  who  opposed  it  must,  at  ia^t,  be  convinced 

that  it  is  the  part  of  true  political  wisdom  to  fill  up  every  channel  of 
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national  authority  which  is  marked  out  by  the  constitution,  and  to 
strengthen  every  ligament  by  which  the  union  may  be  bound  together. 
That  union  is  the  corner  stone,  and  the  key  stone  of  our  political 
safety.  To  interest  in  its  preservation  that  active  and  industrious 
order  of  men,  the  commercial  class  of  the  community*  would  be  adding 
to  it  new  strength  and  durability.  And  how  can  their  attachment  be 
more  effectually  fortified  than  by  the  boon  of  an  act  settling  the  law 
between  debtor  and  creditor  upon  a  uniform  and  permanent  footing, 
and  fixing  their  rights  upon  a  solid  basis?  What  stronger  tie  can  be 
imagined  to  secure  their  attachment  to  the  integrity  of  the  union  ? 
How  can  private  interest  and  public  duty  be  more  aptly  reconciled? 
If  one  and  the  same  law  pervades  this  vast  country,  all  the  citizens 
who  are  affected  by  it  will  look  up  to  one  and  the  same  authority  as 
the  fountain  of  justice  and  the  dispenser  of  meicy.  This  authority 
will  not  be  local,  but  national;  and  as  such,  will  challenge  the  respect, 
and  veneration,  and  gratitude  of  aB,  who  feel  it  as  the  source  of  good, 
and  fear  it  as  the  punisher  of  vice  and  fraud. 

Whatever  might  have  been  the  prevailing  opinion  at  the  time  the 
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constitution  was  adopted,  experience  must  have  convinced  all  parties 
of  the  tendency  of  this  federative  government  to  anarchy  in  the  mem - 

bers  rather  than  tyranny  in  the  head.  What  the  enlightened  authors 
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of  the  Federalist  have  demonstrated  of  all  other  similar  governments, 
experience  has  proved  to  be  the  case  with  this  also.  Is  it  not  then  the 
part  of  a  wise  statesman  to  bind  together  a  union,  which  thus  tends 
rather  to  dissolve  than  to  consolidate,  by  every  ligament  that  the  con¬ 
stitution  affords  ?  The  power  of  the  United  States’  government  has 
been  felt,  of  late,  in  acts  which,  though  necessary  and  expedient, ‘have 
pressed  severely  upon  the  people,  and  required  great  sacrifices  at 
their  hands.  Let  its  authority  be  now  felt  in  the  dispensation  of  bene¬ 
fits,  pure  and  unmixed.  Such  would  be  a  uniform  system  of  bank¬ 
rupt  laws,  which  would  furnish  a  rule  between  debtor  and  creditor, 
extending  throughout  the  union,  permanent  in  its  operation,  and  cerf* 
tain  in  effects.  JVbn  erit  alia  lex  Roma,  alia  Aihenis ,  alia  nunct  alia 
fiosthacj  seel  una  eademgue  lex  obtinuerit. 
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